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The Secretary has received and reviewed the Initial Decision on Remand of the Education Appeal Board Hearing Panel (the "Panel") in this case and the primary and responsive comments of the parties. The Panel determined that the State of California (the "State") did not sustain its burden of proving that $1,015,789 in FY 1976-1980 funds were properly obligated within the twenty-seven (27) month period provided by 20 U.S.C. § 1225(b) (the "Tydings Amendment"). Accordingly, the Initial Decision on Remand held that the State must refund the above sum to the Department. The State received a copy of the Initial Decision on Remand on March 7, 1986.

For the reasons set forth herein, the Secretary hereby SETS ASIDE the Initial Decision on Remand and the Initial Decision.

The central issue in this case is the proper interpretation of the Tydings Amendment and the regulations promulgated pursuant thereto. In particular, this case turns on what it means to "obligate" appropriated funds within the 27-month period provided by the Tydings Amendment. The Panel held that: [T]he Tydings Amendment requires both (1) a transaction giving rise to an obligation and (2) a linking of that transaction with the grant funds in question within the period of availability. Initial Decision at [1396].

The Panel determined that specific funds become obligated only at such time as they "are associated (tied, connected, linked) with specific expenditures or obligations." Initial Decision on Remand at [1394]. The Panel further held that the action which establishes the "linkage" between the funds and specific expenditures must do so "clearly and without ambiguity", Initial Decision on Remand at [1395], and must occur "within the Tydings period, or possibly, within a reasonable time thereafter." Initial Decision at [1397] (emphasis added ). The Panel determined that "a reasonable time" would be no later than 90 days after the close of the Tydings period. Initial Decision at [1397], n.1.
While the Secretary agrees that the Tydings Amendment requires a transaction giving rise to an obligation within the Tydings period and a "linking" of that transaction with the grant funds applicable to such Tydings period, he finds not supported the Panel's further holding that "linkage" requires that grant funds actually be transferred or "depleted" by means of a specific, physical journal entry within the Tydings period or soon thereafter. There may be several methods or principles of accounting that appropriately "link" particular grant funds to expenditures. Not all such methods, however, necessarily require that the appropriate journal entries and reconcilation take place within the Tydings period.

*2 The Panel's holding conflates the method or principle which a recipient may use to "link" an obligation to a particular fiscal year with the documentation, journal entries or reconciliation procedures used to implement such principle or method. It is true that a recipient must use an objective, definitely determinable method or principle to demonstrate that all obligations claimed against a given fiscal year's appropriation actually arise within the relevant Tydings period. It does not follow, however, that the method or principle itself must be implemented within the Tydings period, so as to produce a completely reconciled set of books as of the close of the Tydings period. Such an interpretation of "linkage" too narrowly circumscribes the range of accounting methods which a recipient may use to satisfy its record keeping requirements under the General Education Provisions Act ("GEPA").

20 U.S.C. § 1232c(a)(1) (1976) provides, in pertinent part: 
Each recipient . . . shall keep such records as the Assistant Secretary shall prescribe, including records which fully disclose the amount and disposition by such recipient of the proceeds of such assistance, the total cost of the project or undertaking in connection with such funds are given or used, the amount of that portion of the cost of the project or undertaking supplied other sources, and such other records as will facilitate an effective audit.

45 C.F.R. § 100b.301(b) requires that recipients maintain "[r]ecords which identify adequately the source and application of funds for grant-or-subgrant- supported activities."

There are many reasonable methods by which a recipient may satisfy the above recordkeeping requirements. Clearly, a recipient which obligates funds attributable to a given fiscal year prior to the close of that year will generate records which adequately identify the fiscal year from which such funds were derived and the applications to which such funds were put. Because such funds and applications will have arisen in the same fiscal year, the issue of "linkage" will be moot. Such records will require little if any reconciliation after the close of the fiscal year.

A difficult problem arises, however, if a recipient does not obligate all funds prior to the close of the fiscal year for which such funds are appropriated. Under such circumstances, the recipient must "carry forward" unobligated funds into the next year. During the second year, the recipient must account for the funds carried over from the prior year, as well as funds appropriated in the second fiscal year. Unfortunately, there often is no way to differentiate between the expenditure of newly appropriated funds from the expenditure of carryover funds. In the instant case, for example, the programs funded with carryover funds were identical to the programs funded with newly appropriated funds. This reflects the fact that most Title I programs change very little from year. Indeed, starting with funds obligated in FY 1978, Congress mandated that funds carried over to succeeding fiscal year by reason of the Tydings Amendment were to be obligated and expended in accordance with the statutes, regulations and program plans or applications effective with respect to such succeeding fiscal year. [FN1]

*3 Because carryover funds may be obligated for the same programs as newly appropriated funds, some recipients do not segregate between disbursements made from carryover funds and disbursements made from newly appropriated funds. In the instant case, for example, the State disbursed carryover funds and new funds to the LEA's without indicating the separate sources of such funds. Under the circumstances, this commingling was reasonable because, by statute, both carryover and new funds were used to fund the same programs.

The State maintained separate records of how much carryover and new funds were available during a given fiscal year. After the end of the fiscal year, the State utilized a "first-in first-out" ("FIFO") method to allocate particular expenditures incurred during the year to carryover funds and new funds respectively. That is, the State first allocated all expenditures to the carryover funds and then allocated all remaining expenditures to the newly appropriated funds.

The issue in this case is whether the method used by the State can be said to "identify adequately the source and application of funds". 45 C.F.R. § 100b.301(b). For the reasons set forth below, the Secretary hereby holds that the State's FIFO Method appropriately and reasonably reflects the substance of the underlying transactions in light of the recordkeeping requirements imposed by statute and regulation.

A method of "linkage", whether the FIFO method or any other method, is used to determine whether a recipient has expended its appropriated funds within the time period mandated by Congress. Although Congress enacted the Tydings Amendment to provide for the orderly planning of expenditures by local agencies over two fiscal years, the intent of the Tydings Amendment was to ensure that such expenditures were in fact made during such extended period. Precisely because Congress wanted to ensure that all of a given year's appropriation ultimately got spent by local agencies, Congress extended the time during which such local agencies could apply for and use such funds. However, Congress' purpose could only be served if the ultimate incentive for a local agency to obligate funds continued to have force, namely reversion to the Federal treasury of unexpended funds.

The Secretary has weighed carefully the arguments advanced by the Assistant Secretary. He cannot agree with the Assistant Secretary's claim that the method utilized by the State would provide it with "an unlimited period within which to determine the status of a particular fiscal year's account" such that "obligations would no longer be limited by time restrictions." Responsive Comments to Initial Decision on Remand at 5.

The FIFO principle of accounting does provide a method for definitely determining those expenditures attributable to a given fiscal year's appropriation. All transactions giving rise to obligations before the Tydings cutoff point are paid for with funds attributable to such Tydings period until such funds are used up. If there are funds in excess of documented expenditures, such funds revert to the Federal government. The FIFO method does not change and in fact depends upon clear documentation of the transactions falling within the Tydings period.

*4 In this respect, the FIFO method is no less a method of "linkage" than that articulated by the Assistant Secretary. The principal difference, of course is that the method used by the State documents the "linkage" after the close of the Tydings period, whereas the Assistant Secretary's method documents the "linkage" within the Tydings period, or shortly thereafter. Both methods, however, provide a clear principle for definitely and unambiguously connecting particular expenditures with the appropriated funds attributable to a given fiscal year. Both methods prevent funds from being expended for obligations arising after the specified Tydings period of availability. Neither method provides an unlimited period within which to determine the status of a fiscal year's account. Accordingly, either method may serve as a bona fide method of "linkage", if otherwise appropriate to the facts and circumstances of a given case.

In the instant case, the Panel held that transactions which had occurred before the close of the FY 1978 Tydings period could not be counted as obligations of that period because they were not recorded as FY 1978 expenditures until up to 10 months after the close of the Tydings period. Although such transactions had been previously recorded, they had not been debited to the FY 1978 account per se prior to the close of the Tydings period.
The Secretary finds the legally relevant question to be when the obligation arose, not in what account such obligation may have been initially recorded. An obligation may be debited to a specific source of funds after the close of the Tydings period so long as there is clear and unambiguous documentation showing that the transaction giving rise to the obligation occurred before the relevant Tydings cutoff date. The Secretary finds unsupported the suggestion of the Panel that such obligations must be recorded no later than 90 days after the close of such period. Obviously, transactions that are recorded far after the close of the relevant Tydings period will be subject to greater scrutiny to determine whether such transactions in fact occurred before the close of the Tydings period. As in all audit issues, the recipient has the burden of proof to document the time and circumstances of each transaction giving rise to an obligation.

The record in this case was developed and extensively commented upon by both sides. Indeed, there does not appear to be a dispute as to the facts of this case, but only as to the legal significance of those facts. The Secretary has carefully examined the evidence proffered by the State. In the absence of any claim to the contrary by the Assistant Secretary, the Secretary finds that the disputed obligations in this case are traceable to transactions that arose before the close of the relevant Tydings period. Accordingly, the basis has been established "linking" such obligations to the relevant Tydings period.

*5 The Secretary is aware that FIFO system of "linkage" could be manipulated to provide "no year" funds in cases where a recipient used FIFO principles inconsistently from year to year. That is, a recipient may not use a FIFO system one year and some other method of "linkage" another year, without making appropriate adjustments. Otherwise, carryover funds could be diverted from one year to another. Such manipulation clearly would be abusive. However, there is no allegation nor any evidence of any inconsistency in the accounting system(s) used by the State during the years in question.

It is true that the FIFO principle of "linkage" appears to create uncertainty in the amount of funds carried forward from one year to the next. However, such uncertainty does not result from the lack of an objective method for clearly and unambiguously determining the amount of such a carryover. Rather, it results in the time lag inherent in documenting and auditing the transactions which may occur during a given Tydings period. The method of linkage that is advocated by the Assistant Secretary would eliminate this problem. It would do so by generally prohibiting post-Tydings period adjustments. However, the Secretary finds that nowhere did Congress ever intend, nor could the Department reasonably require that all accounting and bookkeeping adjustments be completed prior to the last day of the relevant Tydings period.

The Secretary wishes to stress the narrow holding in this case. As in the case of all audit disputes, the recipient has the burden to show that its method of accounting and supporting documentation reasonably and appropriately reflect the nature of the underlying transactions as well as the recordkeeping and cost accounting principles mandated by statute and regulation. The holding in this case should not be taken as a blanket endorsement of the FIFO principle of "linkage". The facts of each case must determine the method of "linkage" appropriate to it. To the extent that a recipient relies on principles of FIFO accounting, the recipient must also establish that such method has been consistently used from year to year and must document clearly and unambiguously that the transactions giving rise to the obligations in question arose before the relevant Tydings cutoff date.
CONCLUSION

The Secretary finds that the State is not required to refund $1,015,789 on the grounds that it sustained its burden in showing that such funds were properly obligated within the time period mandated by the Tydings Amendment.

William J. Bennett
Secretary of Education

FN1. Section 1530 of P.L. 95-561 provided that this treatment for carryover funds was not to be effective until October 1, 1980, except at the option of local educational agencies.
INITIAL DECISION ON REMAND
Feb. 28, 1986
BACKGROUND

This matter involves an appeal from a final audit determination which sought a refund for certain grant funds which were allegedly not expended or obligated within the 27 months authorized by the Tydings Amendment.

*6 This Panel's Initial Decision (November 20, 1985) found that California ("The State") had not properly obligated the funds in question within the Tydings Amendment time frame and, therefore, California had to refund $1,015,789 to the U.S. Department of Education.

On January 23, 1986, the Secretary remanded the decision to the EAB for further proceedings to reconsider the "EAB interpretation of the Tydings Amendment".
DISCUSSION ON THE INITIAL DECISION

The Secretary's decision stated that "[t]he Initial Decision relies on an interpretation of the Tydings Amendment, 20 U.S.C. § 1225(b), which was the subject of the December 5, 1985 remand in Appeal in the State of Florida, Docket Nos. 2-(112)-83 [sic ] and 24-(156)-83 [sic ] and Appeal of the State of California, Docket No. 19-(129)-83." This Panel did not intend its decision to rely on the decisions in the Florida and California appeals, [FN1] nor does this Panel find that any pre-Tydings policy or practice is relevant to the issues in this case. This Panel rejected and still rejects the State's argument that a state, by maintaining a first-in, first-out (FIFO) accounting system, is properly complying with the statutory requirements any time it can show that the state expended funds equal to or greater than the carry forward in the subsequent year.

The Tydings Amendment, 20 U.S.C. 1225(b), provides: 

(1) Notwithstanding any other provision of law, unless enacted in specific limitation of the provisions of this subsection, any funds . . . which are not obligated and expended by educational agencies or institutions prior to the beginning of the fiscal year succeeding the fiscal year for which such funds were appropriated shall remain available for obligation and expenditure by such agencies and institutions during such fiscal year. 
(2) Any funds under any applicable program which, pursuant to paragraph (1), are available for obligation and expenditure in the year succeeding the fiscal year . . . (Emphasis added)

This statute requires more than sufficient obligations and/or expenditures by the state or LEA--it requires obligation and expenditures of the grant funds within the allowable timeframe.

This Panel finds that the requirement of the state or subgrantee to "obligate" the grant funds means that the state or subgrantee must identify the specific expenditures and/or obligations for which the funds are to be used and requires the funds to be obligated by the end of the carryover period, i.e., the state or subgrantee must have actual expenditures and/or obligations linked or tied to the specific grant. This Panel finds that grant funds are "obligated" when specific funds are associated (tied, connected, linked) with specific expenditures or obligations. Funds cannot be obligated (committed) until they are linked to a specific expenditure or obligation. The linkage or association of an obligation (as defined in 34 C.F.R. 76.707) or expenditure with a particular grant is mandatory to obligate the grant funds. This Panel finds there is no other reasonable interpretation of the requirement to obligate grant funds. This Panel has not found any rule or regulation which suggests that this interpretation is contrary to the intent of the statute.

*7 Whether the act of obligating the grant funds is called "linkage" [FN2] or "adequately identifying the source and the application of funds for grant-supported activities," this action must occur within the Tydings period. Nothing in this Panel's interpretation of the Tydings Amendment prevents a state from using a FIFO Accounting system, nor is a state prevented from making accounting adjustments to its records. However, a state must obligate the grant funds within the Tydings period as stated, clearly and without ambiguity, at 20 U.S.C. 1225(b).

It is absolutely clear that California did not provide any evidence that could purport to be an identification of an expenditure with the source of the funds (linkage) which was made before the close of the Tydings period. As to the Migrant Day Care Program and the General Low Income Program, the Panel finds that California's failure to link the expenditures with the source of the funds until more than six months after the close of the period during which the grant or subgrant funds could properly have been obligated constitutes an improper use or reassignment of those funds. As to the Tulare Migrant program, California did not know of the availability of the unexpended $11,075 until after the close of the Tydings period and, hence, could not timely obligate those funds.
Because of the nature of this particular case, this Panel does not feel any further legal arguments or evidence is required. The State had ample opportunity to submit any evidence which might show at least an attempt, within the Tydings time frame, to connect the questioned funds to expenditures. The State failed to do this.
CONCLUSION

This Panel finds that California has not sustained its burden of proving that the funds at issue were properly obligated, and California is required, therefore, to refund the sum of $1,015,789 to the U.S. Department of Education.

S. Crisler Lindsay
Panel Chairman, for the Panel

Peter M. Keltch

John Charles Peterson

FN1. This Panel is not bound by other panels' decisions, but gives substantial consideration to them if they are affirmed by the Secretary or affirmed by an appropriate Court. In the event different panels reach different decisions on the same issue, it is presumed that the Secretary will decide the issue.

FN2. The term "linkage" was used extensively in recent EAB panel decisions which determined that the Tydings Amendment requires both (1) a transaction giving rise to an obligation and (2) a linking of that transaction with the grant funds in question within the period of availability. See, Appeals of the State of Florida, Docket Nos. 2-(112)-83 and 24-(156)-83 and the Appeal of the State of California, Docket No. 19-(129)-83.
DECISION OF THE SECRETARY OF EDUCATION
Jan. 23, 1986

After reviewing the Initial Decision of November 20, 1985 by the Education Appeal Board, the comments of the State of California and the responsive comments of the Assistant Secretary for Elementary and Secondary Education, the Initial Decision is hereby REMANDED.

The Initial Decision relies on an interpretation of the Tydings Amendment, 20 U.S.C. § 1225(b), which was the subject of the December 5, 1985 remand in Appeal of the State of Florida, Docket Nos. 2-(122)-83 and 24-(156)-83 and Appeal of the State of California, Docket No. 19-(129)-83.

Further proceedings will be limited to reconsideration of the EAB interpretation of the Tydings Amendment.

William J. Bennett
Secretary of Education
INITIAL DECISION
Nov. 20, 1985
BACKGROUND

The California Department of Education timely filed an Application for Review appealing the Final Letter of Determination (FLD) issued on March 15, 1983, by Lawrence F. Davenport, Assistant Secretary for Elementary and Secondary Education, U.S. Office of Education (Education). The FLD concurred with audit findings which were incorporated therein that the State of California (the "State") be required to refund $1,015,789 to Education.

*8 The audit in question identified three specific areas where fiscal year (FY) '78 funds were carried over into FY '79, but were not subsequently expended or obligated within the 27 months authorized by the Tydings Amendment (i.e., by September 30, 1979). These three areas are the General Low Income Program, Migrant Day Care Program and the Tulare Migrant Program.

A panel, consisting of the undersigned three members of the Education Appeal Board, was appointed to hear the State's appeal; the parties briefed the issues and oral arguments were held on June 21, 1985. Following oral arguments, the parties were allowed additional time to submit supplementary evidentiary materials. California submitted such additional materials on July 29, 1985, and Education submitted its response on August 2, 1985. In addition, the State filed a motion for an evidentiary hearing which was denied by the Panel on August 20, 1985.
FINDINGS OF FACT

In July, 1980, the State made an adjustment of its records to reflect that $787,450 of expenditures by the General Low Income Program (previously recorded as charges against FY '79 Title I funds) were charged against unexpended FY '78 Title I funds. There was no evidence that the State did, or attempted to, reallocate that $787,450 (i.e., link it to specific funds) prior to July, 1980.

In April, 1980, the State adjusted its records for the Migrant Day Care Program to reflect that $217,264 of unexpended FY '78 funds were charged with FY '79 program costs. There was no evidence that the State did, or attempted to, reallocate that $217,264 (i.e., link it to specific funds) prior to April, 1980.

On October 24, 1979, the Tulare Migrant program refunded $11,075, its unexpended FY '78 Title I funds, to the State; the State did not adjust its Financial Status Report for FY '78 to reflect these unexpended funds. There was no evidence introduced that California ever attempted to reallocate these funds to other expenditures.
CONCLUSIONS OF LAW

Several recent panel decisions have dealt with the issue of what facts and evidence must be present to show that validity of expenditures within the Tydings Amendment time frame. (See, 2 U.S.C. 1225(b)). The appeals of the State of Florida, Docket Nos. 2-(122)-83 and 24-(156)-83, and the appeal of the State of California, Docket No. 19-(129)-83, have determined that the Tydings Amendment requires both (1) a transaction giving rise to an obligation and (2) a linking of that transaction with the grant funds in question within the period of availability. Both of those rulings have rejected (and this Panel rejects) the argument that a state, by maintaining a first-in, first-out accounting system, is properly complying with the statutory requirements any time it can show that the state expended funds equal to or greater than the carry forward in the subsequent year. 24 C.F.R. 100b.301(b) requires that the California accounting system include "records which identify adequately the source and application of funds for grant and subgrant-supported activities."

*9 Whether it is called "linkage" or "adequately identifying the source and the application of funds for a grant," this action must occur within the Tydings period or, possibly, within a reasonable time thereafter. [FN1] It is absolutely clear that California did not provide any evidence that linked expenditures with the source of the funds during the Tydings period. This Panel finds that California's failure to link the expenditures with the source of the funds as to the Migrant Day Care and the General Low Income Program until more than six months after the close of the period during which the expenditures could have been properly made clearly constitutes an improper reassignment of those funds.
CONCLUSION

The Panel finds that California has not sustained its burden of proving that the funds at issue were properly spent, and California is required, therefore, to refund the sum of $1,015,789 to the U.S. Department of Education.

S. Crisler Lindsay
Panel Chairman, for the Panel

Peter M. Keltch

John Charles Peterson
53 Ed. Law Rep. 1390, 1987 WL 124128 (ED.O.H.A.)
 

