Administrative Judge Slaps Down ED Enforcement Shortcut
Department Must Permit Hearing Before Withholding States’ NCLB Funds

In a decision with a potentially far-reaching impact, an administrative law judge has ruled that the U.S. Department of Education (ED) may not withhold state administrative funds under the No Child Left Behind Act without giving states an opportunity for a formal hearing before a neutral body.  
The procedural ruling upends a position that ED — operating through the Assistant Secretary for Elementary and Secondary Education — has taken since the enactment of the No Child Left Behind Act (NCLB) in early 2002. The department has maintained that NCLB creates a special penalty process to obtain compliance from states it accuses of violating the law’s requirements. According to ED, this separate process does not offer states a hearing opportunity, unlike the procedure normally required under the General Education Provisions Act (GEPA). 

This shortcut is now blocked, significantly blunting the department’s power to quickly impose its own view of the statute without affording states a neutral forum to present their perspective. 

In his decision, the judge scolded the department, pronouncing himself “disturbed” at ED’s willingness to defend a process in which it acts as both prosecutor and arbiter. 

ED’s attorneys plan to appeal the judge’s jurisdictional ruling to the Secretary of Education, who can uphold, modify it or overturn it. In the event the Secretary overturns or modifies the judge’s order, the case could wind up in federal court. 
Bush Implements Withholding
When NCLB was enacted, President George W. Bush’s administration vowed to rigorously enforce the law, in contrast to what it deemed the lax enforcement of his Democratic predecessor, President Bill Clinton. For the first time ever, ED withheld funds from noncompliant states, and then-Secretary Rod Paige even touted the use of withholding as one of his achievements when he resigned in 2004.
Prior to 2006, ED generally implemented withholding by simply prohibiting states from drawing down funds until they complied or the funds expired. The threat of withholding was generally adequate to enforce compliance, although a few states, including the District of Columbia, Georgia, Minnesota and Texas, actually had funds withheld for a time. Idaho lost some funds permanently. 
Beginning with the scheduled peer review of states’ NCLB standard and assessment systems in 2006, ED has implemented withholding by simply deducting a percentage — usually 10 percent, but sometimes reaching 25 percent — of the state’s administrative funds and reallocating them to the state’s school districts using the normal program allocation formula. Thus, the state as a whole did not lose money, although cash-strapped state offices certainly felt the pain. Ten states were initially threatened with withholding under this system. Hawaii was the first state where withholding has actually been implemented since the new withholding system began in 2006. Georgia, Minnesota, Mississippi, Texas, Utah, the District of Columbia and Puerto Rico also had funds withheld due to assessment issues.
Throughout its withholding proceedings, the department has claimed that the special NCLB provision allowed it to sit as judge its own case. Without an administrative appeal process, the only option for a state threatened with sanctions has been to go straight to court, a difficult prospect and one never pursued.

In his ruling, Chief Administrative Law Judge Allan C. Lewis said the appropriate starting point for adjudicating a dispute is before the department’s own Office of Hearings and Appeals (OHA). As it happens, Judge Lewis heads the OHA division — the Office of Administrative Law Judges, or OALJ — that hears almost all appeals under federal K-12 education statutes. 
Like administrative law judges in other departments, ED’s judges have complete decisional independence and are not answerable to any other official of the department, including the Secretary.  
California Conflict

The present dispute originated with a 2008 threat to withhold $1 million in Title I, Part A administrative funds from the California State Board of Education for what ED maintained was a failure to establish an NCLB-compliant eighth-grade mathematics assessment. According to ED’s notice of violation, the money would be deducted from the state’s administrative funds and re-routed to its school districts through the normal Title I Part A formula. 

ED gave the state an opportunity to submit a written statement to “show cause” why the funds should not be withheld,  The state responded to the "show cause" and, recognizing that ED did not intend to provide an opportunity for a hearing, also sought a formal hearing before the OALJ.  
ED rejected the state's show-cause letter as inadequate. It also sought dismissal of California’s appeal, saying that the OALJ has no jurisdiction to conduct a hearing under the particular NCLB enforcement remedy at issue. Allen’s decision rebuffs ED’s claim and asserts jurisdiction.
Foundation of Argument

The jurisdictional dispute is based on Section 1111(g)(2) of NCLB, which states, in part, that “if a state fails to meet any of the requirements of this section … then the Secretary may withhold funds for State administration under this part until the Secretary determines that the State has fulfilled those requirements.” Section 1111 establishes many of the core accountability requirements for Title I and NCLB in general. 
NCLB Section 1111(g)(2) provides both a remedy for an infraction (withholding) and a threshold for imposing it (failure to meet any of the requirements of the section). In the eyes of the judge, however, it critically fails to specify any method for enforcing the penalty, such as a notice and hearing. 
In contrast, Section 455 of the General Education Provisions Act has all three elements the judge deemed essential for an enforcement provision: (1) penalties, which include, among other measures, withholding; (2) a threshold, specifically, substantial noncompliance; and (3) an enforcement mechanism, i.e., a notice and hearing. GEPA governs all federal education programs except higher education and Impact Aid.
ED lawyers maintained that Section 1111(g)(2) overrides GEPA's remedy and enforcement provisions  with respect to violations of Section 1111. Under this theory, Congress deliberately omitted any mention of notice and a hearing from Section 1111(g)(2), so none is required. 
Bifurcated Approach

The judge disagreed with ED’s position, accepting California’s contention that the two statutes should be read in “harmony.” According to Allen, the NCLB provision is an example of a “bifurcated” withholding provision, under which “Congress splits the remedy and the enforcement aspects and uses [GEPA] as the enforcement vehicle.”
“Congress, on occasion, has enacted a remedial provision within a program statute that applies to limited aspects of the program,” he said. “Perhaps the substantial noncompliance standards of the [GEPA] general remedies may not be an appropriate standard to activate the remedy, or one or more of the general remedies are not appropriate for this aspect of the program.”

“A bifurcated withholding provision must also have an enforcement provision,” said Lewis. In the absence of language overriding GEPA, he continued, GEPA supplies the enforcement piece. And Congress’s decision to not explicitly override the corresponding GEPA provision left it intact.

The decision that GEPA applies to the ED withholding action also torpedoed another of the department’s arguments: that the ALJ does not have jurisdiction because GEPA only authorizes the ALJ to review actions brought under the authority of GEPA. If GEPA applies, this argument is moot. 
Policy Basis

Lewis also cited policy considerations as grounds for his holding, saying that the decision is in accord with “well-established Congressional policy” affording grantees a notice and hearing before being subject to withholding and other sanctions. 
A footnote in the decision delivered a special barb to the department. “In an apparent recognition of the due process problems under [Section 1111(g)(2)],” said the judge, “the Assistant Secretary created, without legal authorization, a show cause opportunity for the states subject to a withholding proposal to object to the proposed action.”

“It was disturbing to learn at oral argument that the [department] was comfortable with the show cause opportunity given California in which the Assistant Secretary performed two conflicting roles in the process,” that is, “the prosecutor … as well as the arbiter.”

Allen noted that this at the least creates the appearance of a conflict of interest, an “unfortunate situation [that can] be avoided in the future if the Department utilizes its Office of Hearings and Appeals that is staffed with administrative judges and an administrative law judge that are available [to] preside over hearings under the program statute.”

The appeal to the Secretary means that this dispute is by no means resolved. However, if the judge’s decision is upheld by the Secretary, it would significantly shift the balance of power by giving states a new forum to dispute departmental determinations on NCLB, at least until Congress revisits the law's enforcement language during reauthorization 

(Disclosure: The case was argued for California by the Washington, D.C., law firm of Brustein & Manasevit. Members of the firm serve as authors or sit on the advisory boards of various Thompson Publishing Group publications.)

· Charles Edwards

For More Information
The Nov. 4 decision, In the Matter of the State of California (Docket 09-05-R) has not yet been posted on the Office of Hearings and Appeal’s Web site. It can be accessed here.
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